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The so-called "Appellants' Outline for Oral

Argument'' is in ei^ect an additional brief, but in

view of the full discussion of the various points

found in the briefs on file at the time of the oral

argiament, it is deemed unnecessary to fully respond

thereto. We will limit ourselves to a brief refer-



ence to General Order No. 13 and to appellants'

argument in support of the application of the Rule

of the Pennsylvania on the issue of limitation

under the Limitation Statute.

I.

At pages 11 and 12 appellants state that General

Order No. 13 recognizes the incompetency of the

junior mates ^^to stand their regular watch by

themselves and in full charge."

The majority opinion of this <30urt construed this

order as prohibiting the junior officers from navi-

gating the vessel and in effect excluding them from

the ship's servic-e during any period when said

order was applicable. Predicated upon this con-

struction the majority opinion holds that the order

commanded a violation of the Act and that this

was with '^privity and knowledge" of the ship-

owner.

We submit that neither construction of this order

is correct. These junior mates are licensed by the

Bureau of Marine Inspection and Navigation as

being qualified to act in their respective capacities

iu the waters of Alaska ; they were not licensed to

act as pilots in the inland waters or passages of



Alaska. To obtain a pilot's license from the Bu-

reau it is necessary that they have in addition to

navigating experience, personal knowledge of land-

marks in the inland waters of Alaska, which can

only be obtained by personal experience. The evi-

dence shows that the only reason for these junior

officers ever being in the pilot house in excess of

their regular watches was to obtain this personal

knowledge of local landmarks in order to qualify

them as pilots.

Pilots are not required by the vessel's certificate

but in fact are carried not only on all commercial

vessels, but by all Naval vessels navigating these

waters. The purpose and practice of carrying pilots

is shown in The Alameda case (App. Br. Reh. App.

pp. 199-205). These men ^^ possess special knowl-

edge as to the inside passages * * * not possessed by

the general run of mates,'' and for this special

knowledge they are paid extra compensation. While

the pilot is on watch he directs the courses, but

all other navigational details such as taking bear-

ings, checking compasses, etc., are performed by

the junior mates w^hile they are on watch. This is

also the universal practice on all Naval vessels oper-

ating in Alaskan waters (Ap. 2888, 2907, 2917-18,

2954,3321).



This custom of carrying pilots by reason of their

special knowledge for the sole purpose of addi-

tional safety was approved by the Department of

Commerce in The Alameda case. There the pilot

stood watch, assisted by the mate, under identical

circumstances as was condemned by the majority

of this court as being a violation of the watch

statute. The Acting Secretary of Commerce re-

ferred to this practice as '^a custom long in vogue

in the Alaska service."

On the voyage of the DENALI this order was

only effective on the watch on which the vessel

was lost, as on previous days she was navigating

the open waters of the Pacific.

As to *' privity or knowledge"—this order was

issued by Capt. Glasscock while temporarily acting

as port captain during the 1934 strike. It was

never referred to the management prior to issu-

ance because it was purely ^'cautionary" and 'Hell-

ing them to carry out something that has been a

uniform practice." (Ap. 1247.) Such routine or-

ders were never referred to the management (Ap.

1255) and were first called to the general manager's

attention at the trial herein (Ap. 1245.) If in-

tended, as construed by this court, it would have

required the manager's approval (Ap. 1255).



Here, a precautionary order to invoke compli-

ance with a long continued custom, designed solely

for additional safety, and expressly approved by

the Secretary of Commerce, has been construed by

this court as a deliberate command to violate the

watch statute—and as grounds for denial of lim-

itation.

The intent of the order is clear,—to provide

greater safety by using special knowledge of pilots

while navigating inland or pilotage waters. Cer-

tainly there is no evidence (or contention by ap-

pellants) of '^bad faith" or wilful intention to

violate the statute.

II.

At pages 30 and 31 appellants refer to cases

purporting to express the view of the English courts

that the limitation statute of that country is to be

strictly construed. Whatever may be the English

rule in relation to the English Limitation Statute,

the settled rule in this country is that our Lim-

itation Statute is to be both construed and admin-

istered liberally in the interest of the shipowner

(Pet. Reh. p. 128, et seq.).

As in their answering brief and at the oral argu-

ment appellants fail to respond to the shipowner's
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position that there is no place for the application

of the Rule of the Pennsylvania on the issue of

limitation.

In admiralty, as at common law, liability for

negligence or unseaworthiness arises as a general

rule only when a complaining party is able to sus-

tain the burden of proving (1) that the defending

party has violated some duty owed to him (i. e.,

negligence), and (2) that such violation has actu-

ally caused a loss (i. e., causation) (Reply Br. of

Appellee on Reh. p. 33, et seq.).

The procedural rule, now known as the Rule of

the Pennsylvania, existed prior to the decision in

The Pennsylvania, 19 Wall. 125, 80 U. S. 125 (1873).

In the early cases, prior to the enactment of the

rules of the road into statutes, a libelant in a

collision case was required to prove negligence by

proving that the respondent vessel had violated

some customary rule of the road generally followed

by mariners (i. e., negligence), whereupon the re-

spondent vessel had the burden of showing that the

violation did not cause the collision (i. e., causa-

tion). This change in the ordinary burden on

causation was said to result from the necessity in

collision cases of requiring each vessel to abide by

all of the customary rules of the road so that each
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vessel could be certain of the movemeiitB of the

other. In The Pennsylvania^ a statutory rule of

the road was violated, thus establishing negligence,

and thereupon the burden, as before, was upon the

respondent vessel of showing that the violation did

not cause the collision (Reply Br. of Appellee on

Eeh. p. 37, et seq.).

The Rule of the Pennsylvania is a procedural

rule applied in collision cases on the issue of lia-

iUify only. If the offending vessel fails to prove

that a violation of a rule of the road (statutory or

non-statutory) did not cause the collision, she is held

liable—but not because in fact such violation did

cause the collision, but because the offending vessel

is unable to show that it did not. That is the rule

of The Pennsylvania,

On the issue of limitation in which the Limitation

Statute is to be construed and administered liber-

ally, the shipowner has the burden of showing what

was the cause of the loss and that it was without

privity or knowledge thereof. In this case the dis-

trict court and Judge Matthews have found the

cause of the loss to be a fault or error in navigation,

of which the shipowner was without privity or

knowledge. The majority opinion, by a misappli-

cation of the Rule of the Pennsylvania on that issue,
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has held, that in addition to such proof, (which in

and of itself excludes all other causes) the ship-

owner as a further condition to limitation must

show that the alleged violation of the Act could not

have contributed to the stranding. Not only is this

not a liberal construction and administration of the

Limitation Statute, but in effect reads into the Lim-

itation Statute a further condition precedent to lim-

itation not found therein.

It would have been quite proper for appellants

to have raised an issue of fact as to the cause of

the stranding by proof of causation (such as fa-

tigue) from the alleged violation of the Act, as was

attempted to be done in relation to alleged defective

compasses, and insufficient charts, but appellants

offered no proof of such alleged causation. Having

failed to offer proof opposing the evidence of the

shipowner that the stranding was due to fault or

error in navigation, the finding of the district court

should be affirmed and limitation granted.

Respectfully submitted,
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